UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

N.S.,by and through hisParent (J.S.), and
S.T.,by and through hisParents (M.T. and M.T.),

Plaintiffs,

)
)
)
)
)
V. ) Case No. 3:16v-0610
) Judge Aleta A. Trauger
TENNESSEE DEPARTMENT OF )
EDUCATION, TENNESSEE STATE BOARD )
OF EDUCATION, KNOX COUNTY BOARD )
)
)
)

OF EDUCATION, and KNOX COUNTY,

Defendants.

MEMORANDUM

Pending before the court are: 1) a Motion for Summary Judgment filed by defendants
Tennessee Department of Education (“TDOE”) and Tennessee State Boardatidedu
(“TBOE") (collectively, the “State Defendants(lpocket No. 99), to which the plaintiffs, N.S.
and S.T., by and through their parents, have filed a Response in opposition (Docketf)No. 111
and the State Defendarttave filed a Reply (Docket NA.19); and 2) a Motion for Summary
Judgment filed by defendants Knox County Board of Education and Knox County (coliectivel
the “Knox Defendants”) (Docket No. 103), to which the plaintiffs have filed a ResponskdDo
No. 110), and the Kno®efendants have filed a Reply (Docket N@0). For the reasons
discussed herein, the motions will denied

BACKGROUND AND PROCEDURAL HISTOR Y

The plaintiffs in this action are developmentally disabled children who forna¢téynded
severabublic schools in Knox County, Tennessee. The defendants, who oversee Knox County

Schools (“KCS")at the state and local levels, are recipients of federal funding and are required
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to adhere to théndividuals with Disabilitie€Education Act, 20 U.S.C. § 141the “IDEA”), in
providingall students with special needsth a free appropriate public ecaton (“FAPE”). As
explained in the court’s previous Memoranda (Docket No. 38, p. 15, n.4; Docket No. 92, p. 18),
the IDEA further provides that the defendants must lepapplicable &te regulations regarding

the education of students with special needs, incluti@d ennessee Special Education

Behavior Support Act, Tenn. Code Ann. § 49-10-180=kg. (the “SEBSA")

The claims in this action are based on allegations that the defendants havecallgtemi
violated the SEBSA and, by extensitime IDEA bycarrying out practices and policies that lead
to the misuse and overuse of isolation and restraint procedures on students with elssiabiliti
KCS. Specifically, this action is based on allegations K% faculty and staff regularly
performrestraintsandisolations withouthe legally requisit@arental notificatiorand official
documentation, for longer periods of time and/or in smaller spaces than allowed ender, th
andfor reasons other than the emergency circumstances in which these procedegslgre |
permitted to be used. Moreover, the plaintiffs allege that KCS faculty andstadtimesefer
toisolations and restraints by other names in order to justifydseiwhen isolations and
restraints are not legally warrantaad to avoid compliance with the laws governing the use of
isolation and restraintThe plaintiffs allege that the defendants were on notice of these practices
but did nothing to address the situatidfinally, the plaintiffs allege thatlespite the SEBSA
mandateo reduce or eliminate the use of isolations and restraints, the defendantsladwe fai
properly train and instruct KCS faculty and stafcollect necessary informati@atout
environmental antecedents to dangerous outbursts by students with special needs and to
implement strategies that could-egscalate thesdtuationssoas to obviate the need figolation

and restrainprocedures.
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According to the plaintiffs, all of thesetions and omissions by the defendants not only
violate the IDEA but also constitute illegal discrimination against the plaintiffs ted special
needs students based on their disabilities, in violatidntlef || of the Americans With
Disabilities Ad, 42 U.S.C. § 12104t seq. (“Title 11") , and Section 504 of the Rehabilitation Act
of 1973, 29 U.S.C. § 794 (“Section 504”). As a result of hagkmerienced a number of
allegedly improper and/or avoidable isolations and restraints throughout variouscK@S8s,
the plaintiffs assert that they have suffered psychological and emotionafearmhe plaintiffs
also assert that, due to the impact this has had on them, they are no longer able t€C&tend K
schools, at great expense and emotional suffering to themselves and theisfamilie

OnMarch 16, 2016, the platiffs filed the Complaint in this action against TDOE and
the Knox Defendants, bringing claims for violation of the IDEA, Title Il, anctiSe 504, and
seeking compensatory damages as well as injunctive rédeicket No. 1.)

On July 14, 2016, the court issued an Order denying the defendants’ MotiassiesD
for failure to state a claim under Rule 12(b)}tgt were based on the argent that the
plaintiffs’ claimsshould have been exhausted through state administrative procedures before
being brought in federal court. (Docket No. 39The court explained, in its accompanying
Memorandumthat exhaustion of the plaintiffs’ claim this action is not necessary because the
claims are about systemic practices at the state and local level that effect atssuutien
disabilities, rather thamerelychallenging the content or implementation of any sisglelent’s

individualized education planlEP’). (Docket No. 38.) For the same reasons, on April 12,

! For reasons discussed more fully therein, this Order also granted the plaietiffission to
amend their Complaint to add as defendantd B@E and the Tennessee Advisory Council for
the Education of Students with Disabilities (the “Council”). (Docket No. 39.) Thetifiaidid,

in fact, file such an Amended Complaint on July 15, 2016 (Docket No. 41), but the Geascil
later dismissed by agreement of the partiesiamd longer a party to this action (Docket No.
71).
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2017, the court denied the Knox DefendaMotion to Dsmiss for lack of subject matter
jurisdiction under Rule 12(b)(1hat wasbased on a renewed argument that the claims should
have been administratively exhausted. (Docket Nos. 92, 93.)

On June 13, 2017, the State Defendants filed the pending Motion for Summary Judgment
(Docket No. 99), along with a Memorandum in support (Docket No. 102), arguing that they have
not violated the SEBSA dhe IDEAbecausé¢here is no evidence to show a systemic practice of
misuse or overuse of isolations and restraitt@$, let alone that the State Defendants knew of
andeithercondoned or overlooked any such practibtareover, the State Defendants argue that
the plaintiffs cannot prove a violation of Title Il or Section 504 because there isdemewiof
bad faith or gross misjudgmenthe State Defendants also assert that the plaintéfaat
entitled to the injunctive relief they seek because they are no longer enrdfl€® snd there is
no evidence to show that they intend tereoll there Additionally, the State Defendants argue
that the plaintiffs are not entitled to damagesttie emotional suffering of their parentsvho
have brought this action on the plaintiffs’ behalf but without naming themselvedias.par
Finally, the State Defendants request oral argument anMiztion. In support of their motion,
the State deferahts filed a Statement of Undisputed Material Facts (Docket No. 100) and a
number of documents (Docket Nos. 101, 106).

Also on June 13, 2017, the Knox Defendants filed a separate Motion for Summary
Judgment (Docket No. 103), along with a Memorandum in support (Docket No. 105). The Knox
Defendants reiterate the arguments made by the State Defendants that injunetisenat
appropriate and that thaintiffs’ parents’ emotional damages cannot be recovered. They also
add the additional arguments that 1) not only is therg/stemic practice ofmisuse or overuse

of isolations and restraints in KCS naine of the isolations and restraints carried out on the
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plaintiffs were improperand sdhere is no evidence ahy SEBSA or IDEA violation by the

Knox Defendants2) there is no evidence tiferequisiteintent to discriminateon the bais of

the plaintiffs’ disabilitieso support the plaintiffs’ Title Il and Section 504 claims; and 3) none of
theplaintiffs’ claimscan be based on occurrences that took place outside of the relevant
limitations periods (more than two years prior to the filing of this action, or edlréiarMarch

16, 2014, for the Title Il and Section 504 claims, and more than one year prior tookileeaylier
than March 16, 2013¢r the IDEA claims) In addition, the Knox Defendants filed their own
Statement of Undisputed Material Facts (Docket No. 104) and a Notice of Fiaglieg a
recently issued opinion from the Eastern District of Tes@es.L. v. Knox County Board of
Education, 3:15¢v-558 (E.D. Tenn. June 15, 2017) (Docket No. 107).

On July 5, 2017, the plaintiffs filed a Response in opposition to the Knox Defendants’
Motion for Summary Judgment (Docket No. 110) along with a number of supporting documents
(Docket Nos. 113, 114). On the same day, the plaintiffs filed a Response in opposition to the
State Defendants’ Motion for Summary Judgment (Docket No. 111), again attaaimingber of
supporting documents. On July 8, 2017, the plaintiffs filed a Response to the State Dgfendant
Statement of Undisputed Material Fac{®ocket No. 117.

On July 24, 2017, the State Defendants filed a Reply in further support of their Motion
for Summary Judgment (Docket No. 119) and the Knox Defendants also filedyarRiepther
support of their Motion (Docket No. 120).

On July 25, 2017, with leave of court, the plaintiffs filed a complete Response to the

Knox Defendants’ Statement of Undisputed Material FadBocket No. 126.) Also on July

% The plaintiffs had earliefiled an incomplete Response to the Knox Defendants’ Statement of
Undisputed Material Facts (Docket No. 13B2d then supplemented the record with their
complete Response after the deadline had passedhis reason, the Knox Defendants argue in
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25, 2017, the plaintiffs filed a Notice of New Authority regarding another recersiale from
the Eastern District of Tennesseédl. v. Hamilton Cty. Bd. of Educ., 1:14€v-126 (E.D. Tenn.
Jan. 17, 2017). (Docket No. 121.)

THE EVI DENCE IN THE RECORD®

It is undisputed that S.T. attended kindergarten, first, and serade at Cedar Bluff
ElementarySchool withn KCS forthe2011/12, 2012/13, and 2013/14 school ye&tsthen
transferred to Amherg&ilementary Schooglsowithin KCS, for third gradein the 2014/15
school yearandremainedhere until Mayof 2015, when he transferred back to Cedar Bluff.
Soon thereafteihe wagplaced inthe Knoxville Adaptive Education Center (KAE@)KCS and
attended school thefeom May of2015throughthe rest of that school yeandthe summer
after, and he began fourtinade at KAC in the 2015/16 school year. S.T. theceived
homebound services through KCS from November of 2015 through February ob2@ie,
returning to Amherst for the remainder of the school year and begifiitingrade at Amherst
in the 2016/17 school yeam Octoberof 2016,S.T.withdrew from KCS altogether and has
been homeschooled by his motkger since

It is also undisputed that N.f&st enrolled inKCS for second grade at South Knoxville
Elementary Schoah the 2013/14 school year. In April of 2014, he transferred to Dogwood

Elementary Schoophlso within KCS, where he remained for the duration of second grade as well

their Reply that any statements not addressed iedheer filing should be deemed conceded for
purposes of this motion. In light of the voluminous number of filings in this action, however, the
court has already granted the plaintiffs permission to file toenpleted Response. (Docket No.
125.) Moreover, the court’s review of the Knox Defendants’ Statement of Undisputedailat
Facts and the plaintiffs’ Response thereto reveals that the disputes Hyealmmst the
characterization of the evidence Iretrecord rather than what the record actually contains. The
court, thus, does not find the late Response to be prejudicial and will neither disregard it

make any factual determinations in favor of the defendants duetimthg of this filing.

3 For purposes of the pending motions for summary judgment, the facts recouthisd@ttion
are either undisputed or are presentethénlight most favorable to the plaintiffs.
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as third grade in the 2014/15 school year, and part of fourth grade in the 2015/16 school year.
Following a brief hospitalization in the fall of 2015, N.S. received homebound setwioaglt
Dogwood from November of 2015 through January of 2016. Then, in January of 2016, in the
middle of his fourth grade year, N.S. transferred to Spring Hill Elementary Seisowithin

KCS, but only attende&pring Hill for 6 days before his mother began to homeschool him and
then officially withdrew him in February of 2016 and homeschobledfor the remainder of the
school year. The following school year, N.S. enrolled in another school districtsootCS

in Blount County, Tennessee, where he remains enrolled.

It is further undisputed that the plaintiffs’ parents did not have complaints about the
content or implementation of tipdaintiffs’ IEPsduring their enroliment in various KCS schools.
Rather, as discuss@uthe background sectipthe plaintiffs base this acti@olelyon
allegations that they suffered improper isolations astraints while attending all of the KCS
schools referenced above. To support their claims, the plaintiffs have placed irotdehec
deposition testimongndDeclaration®f their parents, recountingiidetailregular recurring
incidents of the plaiiffs being subje@dto isolations and restraints without formal parental
notification, without official documentation, in isolation rooms or areas that weseHarforty
square feet in volume, for hours at a time, and/or for disciplinary reasonsetieat ot

responsive to emergency behavioMoreover, the plaintiffs proffer their parents’ statements, as

* A major issue in this action is the question of whether many of the incidents recoutited i
recordare truly “isolations” under the legal definitiomfhe defendants take issue with the
plaintiffs’ parents’ characterizing as isolation incidents that the defénd&im were truly
“time outs” or other nonsolation, permisble disciplinary procedures. The plaintiffs’ parents,
in turn, take issue with the KCS faculty and staff having labeled these incadesdsnething
other than isolation when, in fact, they assert that the plaintiffs were involyctamfined to
areaghey were prevented from leaving, conditions they claim constitute isolationstbade
legal definition. As discussed more fully below, it will ultimately be for the tfiéact to
determine whether the alleged incidents took place as reported Hyititéfp and their parents,
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well as point to documentation in the record of isolations and restraints thaeperedoy
KCS staff to show that KCS staff at the above-mentioned schools did nsuffagient attention
to antecedergnvironmentatriggersin orderto reduce the outbursts that necessitated the
isolations and restraintd he plaintiffs have also placed evidence inrdword of at least one
other Tennessee public school student who experienced similar incidents.

Further, it is undisputed that the plaintiffs did not file any administrative complaitfits w
TDOE or the State of Tennessee regarding their concerns about isolationstranctse Instead,
the plaintiffs assert other grounds for finding the State Defendants to hawerbretice of
potential abuses of isolation and restraint procedures in KCS and throughout the state.
Specifically, the plaintiffs have plzed evidence in the record regarding data collected by the
State Defendants about isolation and restraints as well as recommendatiensynthe
Tennessee Advisory Council for the Education of Students with DisabilitiesGthentil”).

In response, the defendants have placed in the record reports of the plaintiffs’
documented isolations and restraints, the Behavioral Intervention Plans (‘Biféf'&unctional
Behavior Assessments (“FBA"s) for the plaintiffext wereprepared by KCS staff, all of which
were agreetb and signed by the plaintiffs’ parents, and documentation of the training programs
and other measures provided by the State Defendants in an effort to reduce thealatools
and restraints throughout the state.

All of this evidence igliscussed in greater detail in th&bsections below.

whether the factual circumstances meet the legal definition of isolationif &0, whether they
were carried out in accordance with the applicable regulations. At this stagsenpte
plaintiffs have certainly put forth sufficient evidence that the incidentt the legal definition
of isolation and, for purposes of recounting the facts in the light most favorable taititéfg)
the court will employ the “isolation” terminology used by the plaintiffs’ parentsain th
testimony.
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Incidents of Isolations and Restraints

S.T.’s mother, MsM.T., testified that, while&5.T. wasat Cedar Bluff she was regularly
notified that he had been restrained and/or placed in isolatiorafngmhere between two and
four hours and had missed a great deal of the schodl (@gcket No. 118 at78:20-79:10,
91:19-92:15.) Any documented repasfehese incidentévhen completed) did not include
information about what environmental antecadenggereds.T.’s outbursts, and her
communications with the school led Ms. M.T. to believe thigtinformation wasiot beng
collected or recorded (Id.) Ms. M.T. further testified that, while S.T. was at Amherst, she
received regular messages from a classroom aide that S.T.’s teacheagelodiHwas not
following S.T.’s BIP, wasignoring known antecedents to S.T.’s outburst behawias,
unwilling and umble to deescalate situations in which S.T. woblecome agitatednd
ultimately require isolation or restrajmestrained S.T. without documentation on at least one
occasionandscratched S.T.’s face while he was in a safe space in the classroom, and that the
principalof Amherstwas not responsive to any of these issubb.af 53:4-62:25, 66:11-67:20

Finally, Ms.M.T. testifiedthat, while he was at KAEC, S.T. was subject to rampant
isolations and restraintsld( at 37:19-43:25.) These often occurbetause staff members
would askS.T.to stay behind and write sentences at the end of the school day, forcing him to sit
in a room next to the playground where he could see other children be dismissed and go outside
to play, even though this was a known trigger for him to become aggressive, at which point he
would be placed in a “time awagoom. (d.) Ms. M.T. also stated that KAEC staff members

would overlook other known triggers to S.T.’s outbursts, such as refusing to allow S.T.’s parents

®>Ms. M.T. states that she was notified either by S.T. or by members of the selffodlt $ not
entirely clear whether she always received prepelrtimely official parental notification from
Cedar BIuff.
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to enlarge his worksheets or giviBgr.work well beyond his ability, though he continued to act
aggressively in response, resulting in the need for isolation or restiantBéth Ms. M.T. and
S.T.’s father, Mr. M.T.have stated that the “time away” ro@nKAEC was really a converted
bathroom with no windows and an open doorway that was often barricaded with a large gym
mat® (Docket No. 110-7 (Declaration of Ms. M.T.); Docket No. 110-2 (Declaration of Mr.
M.T.).) The room had nothing inside (not even a desk or chad). $.T. would regularly be
isolatedin this room for hours at a timeyenfor most of the school day, and was further told to
remain in a small space within the room demarcated by a painted green theefloor until he
could complete the tasks of sitting with cassssed legs, verbally requestmgtaff member to
begin a fiveminute timer, and then remaining perfectly still or ¢éoe five continuous minutes.
(Id.) Failure to completehtese instructions, in this order, would result in S.T.’s continued
isolation in the roonregardless of whether aytburst had subsided and he was otherwise
composed. I¢.)

On one occasion, S.T. became trapped between the gym mat and the wall of this room
and was badly bruised, aKé\EC staff provided inconsistent reports to S.T.’s parents about how
the injury had taken place. (Docket No. 110-3 at 30:18-31:19.) Ms. M.T. stated that she has
witnessed her son isolated in this room and has suffered nightmares, loss of sleep, and bouts of
crying as a result. (Docket No. 110-7.) According to Mr. M.T., S.T. referred to thisagdtine
“evil room” and reported being trapped inside. (Docket No 110-3 at 28:19-30:16; Docket No.
110-2.) AsaresultS.T.is afraid of gym mats and enclosed spaces, often being unable to
complete occupational therapy when gym mats are, aseldexperiencing severe anxiety at

doctors’ appointments where patient rooms are small and confileeyl. (

® Photographs of this room iiating its size (less than 40 square feet in volume) are attached to
Mr. M.T.’s Declaration. (Docket No. 110-2.)
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Similarly, N.S.’s mother, J.S., has stated in her Declaration that, on at least five occasions
while N.S. was at South Knoxuville, he was placed alone inside a storage closet with the door
closed’ (Docket No. 110-4; Docket No. 1Hat 37:940:17) There wasiothing insidehis
closet(not even a desk or chair) other than an air conditioning unit that on one occasion N.S.
dismantled. (Docket No. 110)4While the door wateft unlocked, N.S. was told, like S.T., that
he could not leave this room until he demonstrated calm hands and feet and was quiet for five
consecutive minutes.ld;) Accordingly, he was left in this room for hours at a time when he
was unable to comply with these instructions, irrespective of being otherwise eangds
South Knoxville staff refeed to these incidents as “time awayather than isolations, and the
principal at South Knoxville told J.S. that theéseidentswere not isolations because isolations
require a locked door, a statement clearly at odds with the SEBSA regulatnoets prohibit
locked doors during isolations. While at South Knoxville, N.S. was also subjected to dozens of
undocumented restraints, sometimes with J.S. never even being notified by s¢hoehsta
no information about the incidents was documented, including whether J.S.’s behavior even
warranted such consequenctd.;(Docket No. 110-5 at 42:16-44:13.)

While enrolled at Dogwood\.S. was again regularly sent to a “time away” room with a
closed but unlocked door, where he would be prevented from leaving until he could demonstrate
calm hands and feet and remain quiet for five consecutive minlites.N(S.’s anxiety
surrounding these incideni#timately ledhim to run away from school and into traffic, after

which he was hospitalizet (Id.) Also, while at Dogwood, N.S. was again restrained on

" Photogaphs of this closet area, indicating its size of less than forty squararfeeitached to
J.S.’s Declaration. (Docket No. 110-4.)

8 The evidence indicates that N.S. was hospitalized to treat suspected emotiorizdnitis
causing this incident rather than any physical injury.
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multiple occasions without documentation. (Docket No. 110-5 at 44:16-45:23.) In addition,
during the six days he attend®gdring Hill, N.S. was regularly placed in a section of his

classroom referred to as the “calming area,’ tten N.S. would be placed there, staff

members would reposition bookshelves around the area to create a physicaldaunittat he

could not leave, and this was frightening to him. (Docket No. 110-4; Docket No. 110-5 at 61:17-
62:11.) These incidents, however, were not referred to by Spring Hill staff asics™ and,

therefore, were not subject to isolation protocgdliso while atSpring Hill, N.S. was

unnecessarily restrained by staff on at least one occagi@m no deescalation procedures were
implemented between his initial outburst and his violent aggres$gspite an opportunity
presenting itself, amitnessed by J.%.(1d.)

J.S. also stated that none of the schools N.S. attended noted or reduaitiadtecedents
triggeredN.S.’s undesirable behaviors that led to the use of isolation and restraint (though his
outburst behavior itself was recorded whenever isolations and restraintaledesl as such and
actually documented). (Docket No. 110-&he also states that she received reports from many
teachers at all of the schools N.S. attended indicating that restraint aorsolate used as an
initial tactic or disciplinary measure, rather thafter an unsuccessful attempt toesealatehe
situation, and often without behavior that was dangerous enough to justify thetbhesef
procedures. (Docket No. 110-5 at 56:20-60:19.) Finally, J.S. stated that, on many occasions,
N.S. came home from school with finger-shaped bruises and burn masgtshgraims from his

skin being pressed and twisted during restraint procedures. (Docket Noafl@B:35-65:20.)

® Whether the restraint was warranted is ultishaa question for the trier of fact. J.S. recounts
that, while N.S. had become physically aggressive, he had paused and requestdtl that st
members stop talking, at which point she believes de-escalating the situatilohhave been
possible but, instead, staff members continued to give instructions, which furthersaggra
N.S., at which point he threw a chair and staff members restrained him. (Docket18s. 84:
86:1.)
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Nancy Brown, a licensed clinical psychologist who is currently treating fdatntiffs in
her practicestates in her Declaration that theiptdfs have experienced trauma from the way
they were treated by adult authority figures at Kd8luding being isolated for long periods of
time until able to sit still and quietly for five consecutive minuté3ocket No. 111-5.Ms.

Brown states that she wrote to the Director of Special Education for KCSskldliassie, in
October of 2015 on behalf of N.S., asking that he receive a more collaborative approach to
changing his undesirable behavior and that more attention be paid to the antecederifcaus
this behavior so as to reduce the occurrence of behaviors that would necessitate audat
restraint. d.) She also states that she attended several IEP meetings for N.S. and neade thes
same suggestions but that nothing changed,she ultimately recommendidtN.S. transfer to

a school outside of KCS.d)

While the plaintiffs are no longer enrolled in KCS, the plaintiffs’ parents hgweessed
that their decision to withdraw their children from KCS is due to no other reason than the
isolations and restraints the plaintiffs experienced whikeG$. See Docket No. 110-2, Docket
No. 110-5 at 111:10-113:25.) While there is no evidence that N.S. has plaresrollrey KCS
at the present timand he currently residesitside of Knox County, J.S. testified that this move
was done at great expense to the family and despite an increased commute to her place o
employment, solely for the purpose of avoiding having N.S. remain in KCS schools. (Docket
No. 110-5at 111:10-113:25.) Ms. M.T., meanwhile, has expressly stated that, while she
currentlyhas no intention of re-enrolling S.ih.KCS because he is sea to return, she would
consider doing so in the futuigéthe family’s therapist indicated that S.T. was ready and if
changes were made with respect to KCS’s use of isolations and restraihiislieanavith

special needs(Docket No. 110-3 at 24:14-25; 130:20-131)1%pecifically, Ms. M.T. said that,
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if she“felt like Knox County could do a better job of isolations, restraints, and antecedents . . .
[she] would love for [S.T.] to get back into school and be able to finish, but [she’s] got to know
he’s going to be safe and he’s going to be taken carelak) (

Finally, the plaintiffs have placed in the record the Declaration of P.M., teatpair
J.M., an autistic student who attends public school in Dickson Coletynesseestating that
J.M. was also isolated at school in a room that was less than 40 square feet in volume and
without parental notification, with the school staff referring to these intsdenplacement in an
“intensive problem solving room” rather than isolatf8n(Docket No. 111-6.)
Il. Statewide Isolation and Restraint Data and the Council Recommendation

Rachel Wilkinson, who is the Executive Director of Data Services for theETDO
testified that the TDOE began collecting data on isolations and restraint2@1td 3 school
year, in response to the enactment of the SEBSA and its requirement that suctcdiéeated.
(Docket No. 115 at 7:15-10:2.) The TDOE has its own task force to review the isolation and
restraint data that is collected, in order to ensure that the collectitateo€omplies with the
SEBSA regulations, though this task force does not substantively review the datket(No.
115 at 54:19-55:25.) Instead, the data is given to the Council for substantive review and for
making recommendations to the TBOHd. The TDOE task force was established by Alison
Gauld at the TDOE and it meets three times per year, with the sole objectisiongnhat
data is properly collected for the Council to analyze. (Docket No. 115-1 at 12:2-14:12.)

Chip Fair, a member of the Council and the TDOE task fimicthe past several years,
explained in his testimony thdbur years agahe Council establishealfive-person committee

with the soleresponsibility of reviewing isolation and restraint déiat is collected by the

193.M. has also filed an action against the TDiBd ispending in the Middle Disict of
Tennesseel.M. v. Dickson Cty Sch. Dist., case No. 3:1tv-405.
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TDOE from school districts throughout the state and making recommendation to the TBOE
based on that data, again in order to comply with the SEBSA. (Docket No. 113 at 17:17-19:9.)
Mr. Fair, who was the chair of the Council committee, recalls that iselatid restraint data
began to be collected for the 2012/13 school year andithat/ilkinson at TDOE is the person
who collects thelata and provides it to the Councild.(at 22:1-46:23.) It is undisputed that the
numbers of reported isolations and restraints, both statewide and within KCSy stealiled
over the 2012/13, 2013/14, and 2014/15 school yéaTis data was not broken down by
district or school but included the overall number of isolations and restraintsidtatewl
included documenteckportsof individual instances of isolation and restraint for the Council to
review. Pocket No. 113 at 22:1-46:23

It was na until January of 2015 that the Council finally voted to present a report on this
data to the TBE, which included the committea'scommendation that"®Q&A” document be
prepared to disseminate to the schools regardinig¢fa definitions of isolations and restraints
and the applicable regulationdd.( Docket No. 101-16. At the same time, thEDOE task
force wadinding that schools throughout the state were repomicigentsthat should not have
been reported because they did not meet the legal definition of isolation andtref@dacket
No. 113 at 22:1-46:23; Docket No. 101-Y16n turn, this raised the inference that there might
have been confusion among faculty and staff members in various schools as to how isolation and

restraint are defined, which could have also led to incidents not being reported that sheuld ha

11t is also undisputed that, in 2014/15, Knox County reported 301 isolations and restraints while
Davidson, Hamilton, and Shelby Counties reported just 29, 29, and 13, respettieely.

plaintiffs make much, in their briefing, over the fact that KCS also has only 6% distéed

student population in the state, based on data that is shown in an exhibit to the Wilkinson
Deposition. (Docket No. 115, pp. 68-75.) Itis not entirely clear from the record that this
document supports the plaintiffs’ calculation but, for the reasons discussed below, this
information is ultimately not pertinent to the holdings in this Memorandum.
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been. [d.) Overall, thetask forcefound that the data being collected was unclear and that it
would be difficult to draw meaningful conclusions from it about the general use ofdedat
restraint in state schools.

Accordingly, theTDOE task force, independent of the Council’s recommendation, also
began working on a Q&A document to distribute to schools to clarify any misunderstanding
about the terminology surrounding isolations and restraiidis. focket No. 115-1 (Deposition
of Alison Gauld) at 21:5-23:8. The draft of the TDOE task force Q&A that is in the record
contains definitions of “restraint” and “isolation” pursuant to the SEBSA and ctmtras
“Isolation” with “time out” It also explains what constitutes an emergency situation legally
warrantng the use of isolation or restraint and recommends trainings for staff to raduweet
of isolation and restraint procedures, including trainings on de-escalation, pbsh&e@oral
supports, and understanding environmental antecedents. (Docket No. 111-2.) This document
also outlines procedures for parental notification and official documentation ofascdad
restraint incident$® (Id.) This document has not yet been completed or distribu@ocket
No. 113 at 22:1-46:2B.Nor is there any evidence in the record that the TBOE has ever heeded
the Council’'s recommendation to prepare its own Q&A document.

1. FBAs, BIPs, and Isolation and Restraint Reports
The State Defendants have filed Functional Behavior Assessments (“FBWAS”) a

Behavior Intervention Plans (“BIPs”) that were prepared for the plamifing the time they

12 Of note, the draft suggestsneonsistent with the testimony of Ms. Gatitat is discussed
below — that the isolation reports need only contain the student’s behavior precedsotption
or restraint and not the antecedent environmental trigger that led to the stddgopsve
behavior. Ultimately, it is clear, however, that the TDOE was aware of gdtkto@locument
and pay attention to antecedent environmental triggers in order to reduce isolaticstrant re
use, irrespective of whether it is necessary to include that information onegptated
documentation.
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were enrolled in KCS schools. (Docket Nos. 101-2, 101-3.) The FBAs include “A-B-C
Diagrams” for examples of typical problem behavioral scenarios (such deglaggression or
running away) that took place with the plaintiffs and, for each one, the charts bsitéoedent
(which is filled in with the environmental stimulus or social interaction that was ektertine
plaintiff and triggered the behavior), the behavior itself, and then the consequences. eBExampl
antecedents listed in these charts areacher going through a lesson too quickly for N.S., N.S.
being told by a peer that the peer could push the ngerrgund faster than N.S., N.S. being
transitioned from a preferred to a non-preferred activity, N.S. being given umwante
consequences, N.S. being given certain work demands such as group work or readopycon a
he does not like, S.T. being transitioned from one task or space to another, S.T. beingdpresente
with less structured or unfamiliar activiti€s,T.’s work product not turning out as he would like,
staff members that are unfamiliar$or . intervening in aonflict, or either plaintiff being tired,
hungry, or physically uncomfortable. The FBAs also list scenarios in which thenaibdkes
behaviors are least likely to occur.

The BIPS then list strategies to alter the environment for the plaintiffs daeddio them
replacement behaviors for their undesirable behaviors, as well as procedeme®toa positive
behaviors. The BIPs also include some information about less problematic behavioftethat
precede the truly dangerous behaviors and may ssraevarning before the situation escalates
as well as methods for @escalation The BIPs then include the instruction that, in the event of
outburst behavior that presents a physical danger to the plaintiff or others, pinysieantion
may be usedncluding restraint or isolatigand varying time limits are given for such measures
in each of the BIPs in the recotidnes listed are as lorgs restraint for 15 minutes and isolation

for one hour.It is undisputed that mosf the plaintiffs’ BIPsand FBAswere signed by the
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plaintiffs’ parents'® The State Defendants have also filed reports of documented isolations and
restraints of the plaintiffs while iIKCS schools, all of which appear to indicate serious behaviors
by the plaintiffs that couldgse a threat to their own safety or the safety of others (physical
violence or aggression toward other students or staff members, including bitinggkicki
scratching, and hitting staff members and other students and throwing objectstaot/irg
heavyobjects and running from the classroom) prior to the use of isolation or restrancke{D
Nos. 101-4, 101-5.) These reports also indicate that parental notification was givachfof e
these documented incidents and that any isolations took plemenns greater than forty square
feet in volume. Id.) They do show, however, that the isolations and restraints often lasted for
hours at a time, though sometimes with breaks in between.
V. State Programs and Regulations Addressing the Use of Isolation and Resiit

Ms. Gauld, the TDOE’s Behavior and Low Incidents Disability Coordinator for
Instructional Programming and Special Populations for the past three yearsydlapatba
webinar that is available online to school districts througtimistate and explains the SEBSA
definition of “isolation” and “restrairit,as well as what constitutes an emergency warranting the
use of isolation and restraint. (Docket No. 115-1 at 6:4-9:13.) Ms. Gauld is not, however, aware
of which school districtbave actually accessed the webinar or how it has been udgdM§.
Gauld has also developed a series of educator trainings on working with children wit

disabilities, including one titled “A is for antecedent,” which explains the irapoet of

13 The plaintiffs’ parents, howevestate that they signed the BIPs while having never received a
copy of the SEBSA regulations or the TBOE Regulation that governs the timswaifons and
restraints. (Docket No. 110-4, Docket No. 110-2.) The plaintiffs cite to Tenn. Comp. R. &
Regs.0520-01-09-.23, buthis regulation simply defines as “extended isolations” those that last
longer than one minute per year of the student’s age or longer than providedsR thdile
defining “extended restraints” as those lasting longer than five minutesnathéhéime provided

in the student’s IEP. There is nothing in this regulation or in the SEBSA that réextersded”
restraints or isolations illegal or otherwise suggests a cap on the amoum ttiely can be used.
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educabrs paying attention f@nd attempting to mitigatantecedent environmental triggers that
cause a given student to have a violent or aggressive outburst of the type thatqrorddhe

use of isolation or restraint if not preventetd. @t 27:20-31:17; Docket No. 106-1 (Gauld
Affidavit).) Ms. Gauld states that the schools should be recotuésg antecedents to the
students’ behavior on the isolation reports that are documented with the stateheatisamply
recording the student’s aggssive behaviatself that is a preursor to the isolation or restraint.
(Docket No. 115-4 at 27:20-31:)7There is no evidence in the record to suggest that viewing
Ms. Gauld’'s webinar, attending any of her trainirgsaccesing any other trainingaterials on
isolations and restraints is mandatory for school faculty within the statsnoé3see, and it
appears to be at the discretion of individual schools and districts.

It is also undisputed thats explained by Ms. Gaylihe TDOEhas over thgast several
yearsestablished and implemented the Positive Behavioral Interventions and SupBIies)(“
and Tennessee Behavior Supports Projdd@$P’) programs, in which millions of dollars were
allocated to providing school districts throughout Tennessee with trdmimgocal universities
on working with students with special needs, including behavioral support methods to prevent
undesirable behavis. (Docket No. 106-1.) KCS has participated in these programs and
received a significant amount of training support from the University of Teemas¥Knoxuville.
Finally, Ms Gauld also states in her Declaratibat she has had in-person and telephon
discussions with KCS administrators to assist them with addressing issuaktoetage
education of students with disabilities and was never given reason to believe tha¢tsGishel
were engaging in unlawful isolations or restraints. Eve CarneyGuiixe Director of
Consolidated Planning and Monitoring for the Department since March 2014, who is responsible

for monitoring IDEA compliance through aite visits and electronic monitoring and esviof
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IEPs, has likewise stated that she has no krnbydeof anyone raising any issue with respect to
KCS'’s wse of isolations and restraints. (Docket No. 106-10.) There is no evidence in the record
to the contrary. This testimony, of course, must be taken against a backthre@ BfOEtask
force and the Qancil's finding that schools were not necessarily aware of the legal definitions of
isolations and restraints and is in no way conclusive of whether these procederdn Veet,
being carried out in compliance with the SEBSA.

Finally, Fielding Rolston Chairman of the TBOE, states in his Affidavit that, for 2017,
the TBOEhas recommended the adoption of a rule establishing a discipline schedule for public
school teachers that will appear at Tenn. Comp. R. & Regs. 0520-01-03-09, if adopted. (Docket
No. 101-10.) According to Ms. Rolston, this rukél allow for the revocation of a teacher’s
license if the teacher engages in harmful physical contact with a student, ahidhnclude
inappropriate isolation or restraint, and TBOE believestherule will reduce the use of
isolations and restraint@d.)

LEGAL STANDARD

Rule 56 requires the court to grant a motion for summary judgment if “the movarg show
that there is no genuine dispute as to any material fact and the movant is enjtitigpitent as a
matter of law.” Fed. R. Civ. P. 56(a). If a moving defendant shows that there is noeegesue
of material fact as to at least one essential element of the plaintiff's claim, thes siitts to the
plaintiff to provide evidence beyond the pleadings, “set[ting] forth specifis fiwing that
there is a genuine issue for triaMoldowan v. City of Warren, 578 F.3d 351, 374 (6th
Cir. 2009);see also Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986). “In evaluating the
evidence, the court must draw all inferences in the light most favorable to the nargmovi
pary.” Moldowan, 578 F.3d at 374 (citinilatsushita Elec. Indus. Co. v. Zenith Radio Corp.,

475 U.S. 574, 587 (1986)).
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At this stage, “the judge’s function is not . . . to weigh the evidence and detehaine t
truth of the matter, but to determine whethare is a genuine issue for trial.ltl. (Quoting
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249 (1986)). But “[tlhe mere existence of a
scintilla of evidence in support of the [non-moving party’s] position will be insufficieand the
party’s prod must be more than “merely colorableAhderson v. Liberty Lobby, 477 U.S. 242,

249, 252 (1986). An issue of fact is “genuine” only if a reasonable jury could find for the non-

moving party. Moldowan, 578 F.3d at 374 (citingnderson, 477 U.S. at 252).

ANALYSIS

The defendants have raised a number of overlapping groundisriassingall or part of
the claims in this action. The court will address each of these arguments in tamespect to
both the State Defendants and the Knox Defendafttsle the State Defendants have requested
oral argument on their Motion, the court finds that oral argument is not necessasglve this
matter and that requestill be denied.
l. Plaintiffs’ Standing for Injunctive Relief

The Sixth Circuit has held tha plaintiff's standing to bring a claim for injunctive relief
is established through the following elements: “(1) the plaintiff sufferéshgny in fact’ that is
‘concrete and particularized’ and ‘actual or imminent, not conjectural or efocdl;’ (2) the
injury must be ‘fairly traceable to the challenged action of the defendauat;(3) ‘it must be
likely . . . that the injury will be redressed by a favorable decisioBaylor v. Hamilton
Crossing CMBS, 582 F. App’x 576, 579 (6th Cir. 2014) (quotibgjan v. Defenders of Wildlife,
504 U.S. 555, 560-61 (1992)).

The defendants argue that the plaintiffs are not entitled to the injunctiviahielfeseek

because they are no longer enrolled in KCS schools and there is no evidence thagriddg int
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enroll in KCS schools in the future. This is a shortsighted interpretation of theewidefore

the court. Both minor plaintiffs are still at an age where they are entitledaibiarpublic
schoolsandthere is evidence in the record that both plaintiffs left KCS simply becatise of
alleged occurrenceasgving rise to this action. S.Btill lives within Knox County and is

currently beig homeschooled by his mothersMM.T. Ms. M.T.has expressed imer

deposition her willingness to allow S.T. to return to KCS schools in the event that tiseaissue
the heart of this lawsuit are favorably resolved, i.e., if the injunctive religfid is granted.
Moreover, part of the apparent injury to S.T. is that he is currently unable to attead snd

his mother homeschools him, which is a burden on S.T. and his fahlt.alone is sufficient

to allow theplaintiffs’ claims for injunctive relief to proceetiecause it creates a likelihood that
some of the injuries alleged could be redressed by an injunction that would permit Sdrnto re
to school. In fact, the Sixth Circuit has held that, where a plaintiff briregind@EA claim

against a school district “remains eligible for and interestehiallment in the school district,”
the case will not be deemed moot based on the fact that the plaintiff is not curresitgdenr
because of the likelihood that such a holding would cause the controversy to repeat and evad
review. Hudson by and through Hudson v. Bloomfield Hills Pub. Sch., 108 F.3d 112 (6th Cir.
1997).

Moreover, while N.S. has moved to a different county, he is still attending public school
within the state of Tennessee. While there is no express evidence showhigthparents
would reenroll him in KCS schools if injunctive relief ggantedN.S.’s parents have statttht
theyrelocatedat significant expense and inconvenience to their family solely to avoid having

N.S. remain in KCS schools while the issues giving rise tddhisuit are unresolved. This fact
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leads to the inference that they might consider returning to Knox Countg-andlling N.S. in
KCS schools were injunctive relief to be grantéd.

Finally, the court finds that it would be an absurd result tothatithe plaintiffs lack
standing to seek injunctive relief that could allow them to return to KCS schoolsy fiegaluse
they have withdrawn from KCS schools based on the very practices that the kogeleste
seeks to redss. For these reasons, theurt will not dismiss the plaintiffs’ claims for injunctive
relief due to lack of standing.

Il. Statutes of Limitations

The Knox Defendants are correct that the statute of limitations for IDEAIa two
years (20 U.S.C. § 1415(b)(6)(Bind that the state of limitations for Title Il and Section 504
claims is one yedan TennesseeSee McCormick v. Miami Univ., 693 F3d 654, 662-63 (6th Cir.
2012)(holding that the state sta¢uof limitations for personal injury actions applies to Title Il
andSection 504 claimsMoreno v. City of Clarksville, 479 S.W.3d 795, 802 (Tenn. 2015)
(holding that the statute diitations forpersonal injury claims in Tennessee is one year). The
Knox Defendants thus argue that the court should not considevang that took place prior to
the beginning of the relevant limitations pesad determining whether the plaintiffs have
sufficient evidence to proceed with their claiered that the plaintiffs may not recover damages
associated with these events

Thecourt finds, however, thagiven the systemic nature of the claims at issue in this
action, the statutes of limitations aret applicable to bar consideration of incidents that took

placeoutside of the strict limitations period. The plaintiffs aresesking relief from any single

4 Moreover, the injundte relief sought against the State Defendants would arguably impact the
use of isolations and restraints even in N.S.’s current school district and could, ¢hgnefeent
any potential future violations there, even though riasyet been specificallglleged.
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incident and, therefore, the timing of any incidents referenced in the recondestial to the

guestion of whether the claims have been timely brought. The plaintiffs aregedief from a

systemwide pattern of practices by KCS faculty and staff that they have alleged wasgag

the time this action was filed. Accordingly, this action is necessarily timelisarad barred by

the statute of limitations. Evidence of incidents illustrating these practiceoarttidy

continued over a period of time unabated is relevant to the ultimate questions othiéctase.
Moreover, because the plaintiffs are seeking damages fourtheative effect of these

practices on their education and overall vixding, it would be impossible to parse the incidents

for purposes of calculating damages. Moreover, as the plaintiffs have pointedoaises of

this nature, the continuing violation theory can be invoked to oveafhredgatute of limitations

and this igegulaly done in the Sixth Circuit in the context of hostile work environment claims

under Title VIl of the Civil Rights Act of 1964, 42 U.S.C. 8 2008eeq. See Katzv. Village of

Beverly Hills, 677 F. App’x 232, 236 (6th Cir. 201{®iting Sharpev. Cureton, 319 F.3d 259,

266 (6th Cir. 2003)). This action is akin to a hostile work environment claim because it is based

on an ongoing pattern of alleged discrimination against the plaintiffs in a schody, ig/hic

qualitatively similarto a workplace?

1> The Knox Defendants cite frank v. Univ. of Toledo, 621 F.Supp.2d 475 (N.D. Ohio 2007)
for the proposition that the continuing violation theory should not apply to Title Il and&ecti
504 claims. The court, however, is not persuaded by this non-binding district court opinion,
which anyway arises in a factually distinguishable contExank involved an isolated incident

in which the plaintiff alleges he was not given reasonable accommodatitaketan exam at a
school to which he was applying for enroliment, and the court fthatdhe claims began
accruing at the time of the exam, irrespective of the fact that he made subsequts itbm
given accommodations and also retook the exam several times without accommodatidn. Al
thefacts that he needed to know about the denial of accommodation were present atdhe time
the first exam, and there is no claim based on the cumulative effects of multipteons| nor is
there a systemic claim that would have required a pattern ofrecces to identify.
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The court is inclined to agree with the plaintiffs thadt only daoall of the alleged
incidents contribute to the continuing violation theory, but alselatiffs might not have been
on noticeof a systemic violation until tyeexperienced a number imicidents over a period of
time in a number of different schools, triggering the discovery rule to also apgyend the
limitations period. The court need not, howeveeachthe question of thethether the discovery
rule applies to all of the plaintiffs’ claimi& order to resolve this issue, because the court finds
that the continuing violation theory is sufficient to allow the plaintiffs’ claims tcged on all
allegations™® Nor will the court reach the question of whetkguitabletolling should apply for
claims like those at issue in this action when brought by minor plaintiffs.

In conclusionthe court finds that, based on the continuing violation théogystatutes
of limitations will not bar the plaintiffs from proffering any of the ewnde in the recordr from
seeking damages based on the cumulative impact of all alleged incidents as peatteif or
policy by the defendants that violated their rights under the IDEA, Tjtent Section 504.

[1I. Sufficiency of Evidence to State &laim under the IDEA

As explained above, the defendants are required under the IDEA to comply with the
SEBSA regulations. The plaintiffs’ claims in this action arise from allegatioh§#h&EBSA
has been systemically violated by both the State Defésmdad the Knox Defendants in a
manner that discriminates against KCS students with disabilities. The pertinerA SEBS

regulations are as follows:

' The court notes, however, that, at least with respect to IDEA claims, the wordiregstétute
itself indicates that the discovemyleis applicable. 20 U.S.C. § 1415(b)(6)(B) (stating that the
limitations period begins on “the date the parent or public agency knew or should have known
about the alleged action that forms the basis of the complaint”). The defense would wtigoubte
argue that the plaintiffs’ parenksiew of the individual incidents of isolation or restraint at the
time they occurred, but the court finds that, again, since the claims here are basestemia sy
violation, the plaintiffs were not necessarily on nob€¢he larger pattern of violatmountil a

more significant volume of incidents had taken place.
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e A special education student may be restrained or isolated only in “emergency
situations” (Tenn. Code Ann. § 49-10-1304(a)), which are defined as situations in
which “a child’s behavior poses a threat to the physical safety of the student or
others nearby.” (Tenn. Code Ann. § 1303(3)).

e A “physical holding restraint” is defined as “the use of body contact by schoo
personnel with a student to restrict freedom of movement or normal access to the
student’s body.” Tenn. Code. Ann. 8 49-10-1303(8).

e “Isolation” is defined as “the confinement of a student alone in a room with or
without a door, or other enclosed area or structure . . . where the student is
physically prevented from leaving” and this expressly does not include “time-out
a behavior management procedure in which the opportunity for positive
reinforcement is withheld, contingent upon the demonstrationaésired
behavior.” Tenn. Code Ann. § 49-10-1303(4).

e “Any space used as an isolation room shall be: (1) unlocked and incapable of
being locked; (2) free of any condition that could be a danger to the student; (3)
well ventilated and temperature controlled; (4) sufficientlytkghfor the comfort
and weltbeing of the student; (5) where the school personnel are in continuous
direct visual contact with the student at all times; (6) at least forty square feet (40
sq. ft.); and (7) in compliance with all apgable state and local fire, health, and
safety codes."Tenn. Code Ann. 849-10-1305(Q).

e “The use of isolation of physical holding restraint as a means of coercion,
punishment, convenience, or retaliation on any student receiving special
education services. . is prohibited.” Tenn. Code Ann. § 49-10-1305(e)(1

Finally, the SEBSA delineates the duties of TDOE, the Board, the Council, and the local
education agencies, with respect to the use of isolation and restraint, as follows:
(a) Each school shall maintain all records of isolation and restraint.

(b) On a semiannual basis, using existing stutby@l data collection systems to

the extent feasible, each school shall submit a report to the local educatiay ag
that includes:(1) the number of incidents involving the use of isolation and
restraint since the previous semiannual report; (2) the number of instances in
which the school personnel imposing physical restraint or isolation were not
trained and certified; (3) any injuries, deaths, or property damage thatrexd

(4) the timeliness oparental notification; and (5) demographic information to
determine whether disproportionate use of these interventions exists.

(c) The local education agency shall use the informatimained from records of
isolation and restraint in developing its behavior intervention training program.

(d) The local education agency shall submit information to [TDOE] eachoyear
the use of isolation and restraint in the school district.
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(e) Annually, this information shall be reported to the [Council] pursuant te § 49
10-105. This information must also be made readily available to the pulie.
[Clouncil shall use this information to report annually to the [Board] with
recommendations to reduce the use of isolation and restraint in public education
programs. The [Board] shall use these recommendations as well as data,
documentation and reports to establish policy or strategies or both to reduce or
eliminate the use of isolation and resitan schools.

() The [Board], in consultation with [TDOE] . . . shall promulgate rules and

regulations concerning the use of isolation or restraint with students whoereceiv

special education services so that isolation or restraint is not usedswblen
procedures are unsafe, unreasonable, or unwarranted.
Tenn. Code Ann. § 49-10-1306.

The parties agree that, under the SEBS&hpool staff are permitted to implement
isolations and restraintsly to respond to emergency situatiomben astudent’s behavior
poses a danger to the student or to others. The parties, disagree, however, as tthehether
plaintiffs were only isolated or restrained in such emergency situationthewvhlee isolations
and restraints were always carried out in accordantteti SEBSA’s procedural regulations,
and whether the systemic practices of the defendants encouraged noncompliatioe wit
SEBSA requirementand/or failed to make efforts to reduce the overall use of isolations and
restraints and mandated by the SEBSAe defendants’ primary grounds for arguing that
summary judgmernis warranted is their reliance on tlecumented isolation and restraint
reportsfrom incidents involving the plaintiffsvhich indicate that each of these incidents was
justified and followed the proper SEBSA procedur€ke plaintiffs, however, have proffered
sufficient evidence to shqweven though the documented reports from incidents in which they
were isolated and restrained in KCS schools indicate that théassland restraints were
implementedn response to emergency behaviors (such as biting, kicking, scratching, throwing

objects, and hitting staff members and other studeht)these were not the only incidents in

which they were subject to isolation amdtraint, often because these procedures were called by
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other names and/or were otherwise undocumented. The plaintiffs have also put ficrénmsuf
evidence thathey were isolated or restrained for longer periods than necessary to respond to
emergency behavior (and often as disciplinary tagtisgpoms smaller than the legally required
minimum, andor without requisite parental notification, often resulting in physical or
psychological injury.

Finally, the plaintiffs have put forth evidentte&t even where isolations or restraints may
have been justified and properly carried ¢, defendantdid not take measuréisat could
have reduced the onset of emergency behavior, thus obviating the need for the isolations and
restraintan the first place In particular, there is evidence in the record that there is confusion
about when and whether to collect and record information about antecedent environmental
triggers and implement eescalation methods. While the defendants haaeepl evidence in the
record that FBAs and BIPs were prepared on the plaintiffs’ behalf that inclhudedformation,
the plaintiffs have put forth evidence that these FBAs and BIPs were not cohsistedied and
carried out in the classroom setting. Moreover, simply because the BIPs detypidal
antecederst, this does not mean that additional information shoulth@d been collected as
new incidents of isolation and restraint arose, and it appears from the recordsthaiytimot
have beeronsstentlydone?’

In addition to preparing the FBAs and BIHs State Defendanémphasize in their

briefing that theyhave invested a great deal of oesces into programs and trainifgyich as

" The plaintiffs also emphasize the relative numbers of isolations and restua@s
compared to other counties in the state. The court finds, however, that these factsoomthei
are not sufficient to support the plaintiffs’ claimsecause they do not provide evidence as to
why the isolations and restraints took place, whethenileegbeing done in accordance with
the law, and whether efforts were made by the defendants to camiplBEBSA and attempt to
mitigate their use. Nevertheless, the other evidence the plaintiffs haweyatd does provide
a sufficient basis for their claims to survive the summary judgment stage.
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PBIS and TBSP{o teach faculty and staff in public schools throughout the state about
antecedent behaviors and-elgcalation tacticso agorevent undesirable behavior in students
and, thereby, reduce istions and restmis*® While this is commendable, it does not in fact
save the State Defendants from liability in this action for not upholding the SEB&date to
reduce or eliminate the use of isolations or restraints. If anything,effests supporthe
plaintiffs’ argument that this is precisely the sort of training that was neededdansistently
implemented and enforced but, as the plaintiffs have demonstrated in the record, tlos was
done in KCS. Not only is there no evidence in the record that KCS facdltstafh specifically
accessed these training programs, there is a great deal of evidence tothagestontent of
these training programgas not evidenin the plaintiffs’ classroom environment. rfecedents
were not recorded, de-escalation procedures were not implemented, and the SEB&4gsoce
for isolations and restraints were not consistently followe@ihere also was a great deal of

confusion about the definition of emergency behaviors, the legal definitions ofasslatid

8 The Knox Defendantsimilarly state in their briefig that the KCS employees who carried out
isolations and restraints on the plaintiffs had all completed TedrepCrisis Intervention
training and were familiar with the SEBSA requirements. It is not at all clearthieae
statements are supported byt&in the record, other than the documented isolation and restraint
reports showing these documented incidevese all responge to emergency situationg hese
reports however do not address antecedents oedealation attempts

19 Thedefendantsiso rehash an argument that was rejected by theincamtearlier opinion in
this casethat even the use of improper isolations and restraints does not corstitieA
violation becausaet is not related to thdenial of a FAPE. To support this argument, the
defendants citéry v. Napoleon Cty. Schs., 137 S.Ct. 743 (2017). As the court has explained
before, thaest undefFry for whether a discriminatory incident that takes place in a school
qualifies as a violation of the IDEA is whether it is Huet of incident that happens only in a
school and only tostudents (rather than a type of discriminatiorsuach as lack of physical
accessibility- that could impact disabled non-students in a school or disabled people in any
other public place). (Docket No. 92, pp.22-23.) Accordingly, the improper use of isolation and
restraint procedures falls squarely within the IDEA’s domain. In fact) Beekwith v. Dist. of
Columbia, 208 F. Supp.3d 34 (D.D.C. 2016), which is cited by the defense, actuallyonfir
that the improper use of an isolation or restraint can constitute the denial oEaalRAR
violation of the IDEA.
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restraints compared to other disciplinary tacti8pecifically, the plaintiffs have pointed to at
least one incident in which the principal of a KCS school was unclear that isolatios aoc®m
prohibited from being locked, to at least one incident of an isolation roanecdntained a
hazard to a child (an air conditioning unit), and many instances in which isolation was use
coerce a child into complying with certain disciplinary procedures, debpitehild no longer
exhibiting any signs of dangerous behavfor.

The StateDefendants also arguleat there i$10 evidence of a systemide failureto
properly regulate or attempt to mitigate the use of isolations and restrdinésState
Defendants, however, overlotike factthat the plaintifidhaveput forth not onlyevidence of
SEBSA violations irseveral different schools but also evidence that the State Defendants were
on notice of potential problems with the implementation of the SEBSA, based on the firfdings o
the Council and the TDOE task force, yet took no action to even implement simple
recommendations. Wkithe State Defendants are correct that the SEBSA dosgioty
mandate that the recommendations by the Council be implemented by the TDOEETIBO

also the case that the SEBSA does marithatefforts aremade to reduce isolations and

0 The State Defendants argue that the plaintiffs’ parents’ testimony abaumeloied and
undocumented restraints and isolations on the plaintiffs is inadmissible becaudiel thaty
witness the incidents firsthand and, therefore, the information is hearsay. Thincisuttiis
assertion to be untenable. The parents have specifically stated that theorestilmased on
sameday reports from their children, which meet the hearsay exception for preseat se
impressions, as well as reports from stafiich are likely party admissions. While the State
Defendants are correct that the plaintiffs may be unable to identify theeddtebetween a
legally defined isolation and restraint or other legally defined disciplim&gsures such as
“time outs” thatare expressly not subject to the SEBSA regulations governing isolation and
restraint use, there is no reason to assume that the plaintiffs could natelgalescribe their
experienceand the parents’ characterization of these incidents as isolatidmesraints is
based on their understanding that the description meets the legal definition. As noted a&bove
ultimately for the trier of fact to ascertain whether or not these incdexcurred, whether they
meet the definition of isolation orseaint, and whether, if so, they were carried out in accord
with the governing legislation regarding the use of isolation and restraints drenhalith
disabilities in Tennessee public schools.
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restraing, and it is ultimately up t¢he trier of fact to determine whether overlookihg
Council’'srecommendatioramong other oversights and omissionglates that mandatelhe
State Defendants, neverthedgargue that they did not have notice ofghetemic issues alleged
in this action because the plaintiffs never lodged complaints about their owrois®atid
restraints. The governing legislation, however, requires the State Defetwlastactively
monitoring the use of isolation and restraint proceduresdimpliancewith the law and with the
goal of reducing or eliminating the use of these procedurespla@imtiffs have put forth
sufficient evidence that the State Defendants were not only shirking this résiggrizit also
that evidence wadirectly brought to their attention that there was confusion anengty and
staff at shools throughout the stategardingthe basic terminologgurroundinghese
procedures and theasic laws governing them, atitht specific and simpleecommendations
were made. ¥t, againthe State Defendantgiled to implement the recommendations or
otherwise redoe these issues.

Finally, the State Defendants argue that thenpfts haveput forth no evidence of
causatiorbetween the alleged SEBSA violations by the State Dafgsdnd the isolations and
restaintscarried out on the plaintiffs. The State Defendants essentially drgune plantiffs
would have beerubject to isolatios and restraints in tlsame manndhey wereyegardless of
the State Defendant’s efforts to reduce isolation and restraints, theeftaintiffs’ dangerous
outbursts. While thdocumented isolations and restraints of th&intiffs indicate behavior
warranting their use, thplaintiffs haveputforth sufficient evidence that they were isolated and
restrained at other times that were undocumented and in ways that did not cotmphegwit
SEBSA and this fact can be directittributed to the alleged lack of understanding of basic

terminology and rules by KCS faculty. Moreover, once again, the plaintiffs have tput for
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sufficient evidence that it might have been possible to prevent the use of is@ativestraints
in both documented and undocumented incidents, had the State Defendants and Knox
Defendants intervened to ensure that staff members were properly traingdattepaion to the
very sorts of antecedent information andedealation techniques that were alregdthered and
documented with respect to the plaintiffs in their FB&IBIP reports.

The plaintiffs do not dispute that isolations and restraints are appropriatéain cer
instances and that the plaintiffs themselves did exbibidccasion the typaf behavior that
warrans isolation and restraint. The gravamen of this case, however, is not whether individual
documented isolations or restraints were implemented in response to emerd@avwyrbe The
claims in this action arénstead about whethelhiere was a systemic misuse of isolation and
restraint procedures in instances where such emergency behaviors waesant or in
situations where such emergency behaviors could have been prevented if KCS staff, unde
guidanceand enforcemertty the KnoxDefendants and the State Defendantse properly
trainedand supervised. The evidence in the record shows that such training and supervision
could have includedtilizing information the defendants had already develapéeining
programs and matetgathey had prepared, as wellkewledge hat they had already
accumulated about individual students in their FBAs and BIPs. It also could have included
following recommendations to prepare a Q&A document as recommended by the Council as
well as the TDOE task force.

It is for the trier of fact to determine whether the evidence the plaintiffsgraffered is
credible and, if so, whether it constitutes a violation of the SEBSA, includingearsgst
violation of the SEBSA’s mandate to reduce isolatiamd restraints statewide. There is

certainly enough evidence in the record, however, for the plaintiffs to procdethwiit claims.
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The defense has failed to show that there is no dispute of material fact with tegpect
plaintiff's claims and, therefore, the claims will not be dismissed at this time.
V. Requisite Intentfor Title Il a nd Section 504 Chims

As the court has stated in a prior Memorandum in this action, both Title Il and Section
504 claimsarising from the alleged denial of a FARKjuire evidence of discriminatory intent
in the form of bad faith or gross misjudgment in addition to the other elements of an IDEA
claim. (Docket No. 38, p. 23 (citinGampbell, 58 F. App’xv. Bd. of Educ. of Centerline Sch.
Dist., 58 F. App’x 162, 167 (6th Cir. 2003)iill v. Bradley Cty Bd. of Educ., 295 F. App’x 740,
742 (6th Cir. 2008)S.S v. Eastern Ky. Univ., 532 F.3d 445, 452-53 (6th Cir. 2008) (quoting
Weixel v. Bd. of Educ. of N.Y., 287 F.3d 138, 146 n. 6 (2d Cir. 2002). The court is, thus, not
persuaded by the plaintiffs’ cites to district court cases holding that no intequised
whatsoever in order for Title Il and Section 504 claims to proteed.

Nevertheless, the court finds no merit to the defendants’ argument that there is not
sufficient evidence dihe requisite discriminatory intent for the claims to survive summary
judgment. The State Defendants argue that there is no evidence in the oébadi faith or
gross misjudgment. To the contrary, the evidence, if found true, may show tatahdants

regularlyallowed restraints and isolations to be performed on disabled children without

%1 The plaintiffs citel.L. v. Knox County Board of Education, 3:15¢v-558 (E.D. Tenn. June 15,
2017) and...H. v. Hamilton Cnty. Bd. of Educ., No. 1:14ev-126 (E.D. TN Jan, 17, 2017) which
are norbinding district court opinions. The plaintiffs also oMaility Ctr. of Greater Toledo v.

City of Sandusky, 385 F.3d 901, 908-09 (6th Cir. 2004), but this case is readily distinguishable
becausé\bility does not involve a claim for the denial of a FAPE. For policy reasons, it would
not make sense to find discrimination under Title 1l and Sectiore%@dy time the I[EA is nat
wholly complied with, without any additional requirementhie TDEA already sets a higher bar
for the treatment of students with disabilities in order to ensure that theydusaleaecesto
educational benefits. Failure to meet this heigldestendard cannot, thus, on its own be held to
equal discrimination against disabled students relative to their nondisabled peers.
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following the applicable regulations governing their asdthat this waglue toa failure to train
and instrucfaculty and staff members on tgeverning law. At the very least, this provides a
basis by which a trier of fact could firgioss misjudgment. The Stddefendants were, further,
on express notecthat there was a lack of clarity among educators throughout the stathes to
applicable laws, which should have put them on notice that these laws were not beinglfollowe
and could have resulted in violations of rights to disabled students. Y8tatkeDefendants did
not act to implement even very basic recommendations by the Council to prepare and
disseminata Q&A document that could offer some clarity, let alone take other affirmative
efforts to ensure the enforcement of SEBSA regulatioigan, the trier of fact could certainly
infer that this is the result of gross misjudgment, if not bad faith.

TheKnox Defendants go further than the State Defendantar@ug thabad faith or
gross misjudgment is not, in fact, the applicable standard of intent for the p&airitlé Il and
Section 504 claimsThe KnoxDefendants cit€&ohl v. Livonia Pub. Sch. Dist., 836 F.3d 672
(6th Cir. 2016), for the proposition that the correct standard of intent is behavior that “$tecks t
conscience.Gohl, however, involvedliscrete incidents of mistreatment of a disabled student by
a single teacher ardid not involvedenial of acces®ta FAPE, so the court required evidence of
maliciousintent to mistreat her on the basis of her disabil@$6 F.3d at 682-83This is quite
different from the instant case, where there is a clear disparate impact oadisadents based
onthe systemic allegations ofishandling of isolation and sgaint procedured.he Knox
Defendants alsoite G.C. v. Owensboro Pub. Schs., 711 F.3d 623 (6th Cir. 2013), which actually
confirms that the correct standard of intent for these claims is bad faitbssrrgrsjudgment.

The Knox Defendants also arguattthere can be no showing of intentional

discriminationbecausehereis no showing that the plaifis were treated differdty than non-
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disabled studentsBut the facts clearly allege that isolation and restraint are primes@gt on
children with special needs, who are more likely to demonstrate the types ofadenge
emergency behaviors that would warrant such responses, as well as aipénalig challenges
for staff. And the defendants’ failure to take measures to mitigatese of these procedures
and find other ways of dealing with these students’ problematic behaviors depagts
disabled students more than othdfmally, the KnoxDefendantsappear to mistakenly belre
that the Title Il and Section 504 claimstims action are badesolelyon the behavior of S.T's
third grade teacher, Mr. Hagood. In fact, the plaintiffs’ Title Il and Section B@#sare based
on all of the alleged acts and omissions of the State Defendants and the Knudabesfand
the cout finds thatanydiscussion of Mr. Hagood’s behavior is relevant only to showing that
there was nosufficienttrainingof classroom teacheos how to deal with students with
disabilities particularlyrelating tothe issue of preventing or properly iraplenting isolations
and restraints And, again, such failure can be found to be the result of bad faith or gross
misjudgment by the defendants.

As a result, the plaintiffs’ Title Il and Section 504 claims will not be dismisse@ at th
summary judgment pisa for lack of evidence of requisite intent.

V. Damages for Parents’ Emotional Distress

TheKnox Defendantargue that théext of Title Il and Section 504 prohibits only
discrimination against individuals with disabilities themselwed, therefore, the plaintiffs’
parents’ emotional damages oanhbe recovereth this action With respect to Title Il, the
Knox Defendants appear to refer to 43@8 12132, which states that “no qualified individual
with a disability shall, by reasasf such disability” be deniedccess to public benefits or
subjected to discriminationAnd, with respect to Section 504, thagypear to refer to the

languagedhat “no otherwisegjualified individual with a disability” can be discriminated against
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The Knox Defendants alsoite Tucker v. Tennessee, 443 F. Supp. 2d 971, 973 (W.D. Tenn.
2006) for the proposition that the plaintiff must prove that the discrimination wasedirteetard
him or her in particularTucker, however, does not involve a claim for denial of a FAPE that
mirrors a claim for violation of the IDEA. Nor do the Knox Defendants arguettbailaintiff's
parents are unable to recover damages under the fBEA.

The plaintiffsarguethat theplaintiffs’ parents camecover darages for theirwn
emotional distresbe@use under the IDEA, they have “independent, enforceable rigtiteg
Winkelman ex rel. Winkelman v. Parma City Sch. Dist., 550 US 516, 526 (2007), and Section
504 and Title 1l track the IDEA when claims involve the denial of a FAPE. Whtiitkelman
refers only to financial rather than emotional damages, it stags that “the IBA does not
differentiate . .. betwedhe rights accorded to children and the rights accorded to parénés.”
court finds this language sufficient to establish that parents and childremalykeecover all
types of damages under the IDEA dhdt the plaintiffs are correct that Title Il and Section 504
will mirror the IDEA in claims for the denial of a FAPEs noted above. Moreover, as a
practical matter, the plaintiffs are bringing claims under the IDEA as wellc®»®%&04 and
Title Il based on the same factual allegatjcarsd they cannot prevail on their Title Il and
Section 504 claims without first prevailing on their IDEA claims, which prestwer

threshold due to not requiring evidence of discriminatory intent. Accordingly,\woerel be

22 Additionally, the defendants raise their argument to dismiss claims for tetgatamages
only with respect to emotional damages. The court notes that it is cleantizahantypes of
financial damages resulting from the plaintiffs’ treatment labsk; including the costs of caring
for and treating the plaintiffs, transferring them between schools, relgcatid/or withdrawing
them from school and homeschooling are costs that are borne not by the plaintiffaslone
minors, but by their families. It will ultimately be up to the trier of fact to determinehwih
any, of these damages sufficiently resulted from the alleged violationgbfislsed But, at this
stage, the fact that the financial burden may have rested on the parenthaatllee plaintiffs is
not a ground for dismissing any claims resulting from these damages.
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little import in dismissing their ability to recover damagesler some of these claims but not
others.

The court does note, however, that there is one critical fact that distinguisiestahe
case fromMinkelman, and that is that the parent\ivinkelman was named directly as a plaintiff,
whereas here, the claims are brought “by and through” the plgipEfentswho are not
official parties to the action. Given the nature of this action involving minor gfaiatider a
legal framework that does not wholly differentiate between parents and childrexyerpthe
court is not persuaded that this teichiity is a reason ttoreclosethe plaintiffs at this stage
from recovering all damages sought that impact the plaintiffs and their parents.

Accordingly, the court will not dismiss any damages based on the plaintiffsitgare
emotional suffering at theummary judgment phase.

CONCLUSION

For the foregoing reasons, none of the claims or requests for damages attissue i

action will be dismissed, and both pendMgtions for Summary will belenied.

At g —

An appropriate Order will enter.

ENTER this 28 day of September 2017.

ALETA A. TRAUGE
United States Distric udge
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